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DETAILED ACTION 

Priority 

1. Receipt is acknowledged of papers submitted under 35 U.S.C. 119(a)-(d), which papers have 
been placed of record in the file. 

Specification 

The abstract of the disclosure is objected to because reference character "7" has been used 
to designate both female {page 5, line 12) and male (page 5, lines 19-20) type mechanical fasteners. 
Correction is required. See MPEP § 608.01(b). 

Abstract 

2. The abstract of the disclosure is objected to because it contains the legal phraseology 
"incorporating therein." Furthermore, the phrase "to easily recognize with eye that" contains a 
grammatical error and should be changed to something like "to easily recognize with the eye that." 
Appropriate correction is required. See MPEP § 608.01(b). 

Claim Rejections - 35 USC § 103 

3. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all obviousness 
rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is noi identically disclosed or described as set forth in section 
102 of this title, if the differences between the subject matter sought to be patented and the prior art are such that the 
subject matter as a whole would have been obvious at the time the invention was made to a person having ordinary 
skill in the art to which said subject matter pertains. Patentability shall not be negatived by the manner in which the 
invention was made. 
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4. The factual inquiries set forth in Graham v. John Deere Co., 383 U.S. 1, 148 USPQ 459 (1966), 
that are applied for establishing a background for determining obviousness under 35 U.S.C. 103(a) 
are summarized as follows: 

1. Determining the scope and contents of the prior art. 

2. Ascertaining the differences between the prior art and the claims at issue. 

3. Resolving the level of ordinary skill in the pertinent art. 

4. Considering objective evidence present in the application indicating obviousness or 
nonobviousness. 

5. This application currendy names joint inventors. In considering patentability of the claims 
under 35 U.S.C. 103(a), the examiner presumes that the subject matter of the various claims was 
commonly owned at the time any inventions covered therein were made absent any evidence to the 
contrary. Applicant is advised of the obligation under 37 CFR 1.56 to point out the inventor and 
invention dates of each claim that was not commonly owned at the time a later invention was made 
in order for the examiner to consider the applicability of 35 U.S.C. 103(c) and potential 35 

U.S.C. 102(e), (f) or (g) prior art under 35 U.S.C. 103(a). 

6. Claims 16-19 and 21-30 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
USPN 6,159,584 to Eaton et al. in view of USPN 6,142,968 to Pigg et al., further in view of USPN 
3,613,679 to Bijou. 

7. Regarding claim 16, Eaton et al. teaches a fastening element {coextended elastic film material 1 1, 
Fig. 2, column 6, lines 29-31). 

8. The limitation "for detachably fixing a disposable diaper" is deemed to be a statement with 
regard to the intended use and is not further limiting in so far as the structure of the product is 
concerned. In article claims, a claimed intended use must result in a structural difference between 
the claimed invention and the prior art in order to patentably distinguish the claimed invention from 
the prior art. MPEP § 2111.02. In the case of the fastening elements of Eaton et al., both the 
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disclosed pressure sensitive adhesive compositions {column 11, lines 66-67 and column 12, lines 1-14) as 
well as the mechanical hook structure {column 12, lines 15-26) can attach, thus fixing, and detach from 
a diaper that may be disposed. 

9. Eaton et al. also teaches that the fastening element is fitted to a tab {fastening lab material 10, 
Fig. 2), and that the fastening element comprises a fastening member (web layer 15, Fig. 2, column 6, 
lines 39-43). The fastening member has an extensible member (extensible synes 7, Fig. 2, column 6, lines 
27-29). Eaton et al. does not teach that the extensible member has a printed indicator on its face. 

10. Bijou teaches an extensible member (elastic bandage 11, Figs. 1 and 2, column 2, lines 1-8) that has 
a printed (column 1, lines 37-40) indicator (rectangles 10) on its face. Per Fig. 1 and 2, the printed 
indicator changes with extension and contraction, and the indicator is capable of visually showing a 
degree of extension and contraction of the extensible member. 

1 1 . Eaton et al. teaches that for the elastic tabs on diapers, the forces of extension must be large 
enough secure the diaper (engage the wearer) but not so great as to cause injury such as bruising or red 
marking (column 4, lines 30-33). Pigg et al. teaches that the same problems that plague diaper 
fasteners also affect the bandage art; bandages should have enough tension that they perform their 
intended function (column 1, lines 31-35), but should not be so stretched that they injure the wearer 
(column 1, lines 59-63). Thus, the proper fitting of bandages is analogous to the proper fitting of 
diapers. Pigg et al. further suggests that to alleviate these problems, is it known to mark the 
bandages so that they indicate the degree of stretching, in ways such as those taught by Bijou (column 
1, lines 64-67 and column 2. lines I -2). It would have been obvious to one of ordinary skill in the art at 
the time of invention, upon implementing the elastic tab of Eaton et al., to look to the teachings of 
Pigg et al. in order to solve the problems of wearer injury, and further to look to the teachings of 
Bijou as suggested by Pigg et al. in order to form a tab that indicates to the user the degree to which 
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it has been stretched, and thus how much force it is applying to its wearer, by printing the markings 
of Bijou on the tab of Eaton et al. 

12. Regarding claim 17, Bijou teaches that the printed indicator comprises lines, patterns, 
symbols, illustrations, pictures (Figs. 1-15) and that the printed material can also comprise different 
colors so as to form a color chart or color code (column 3, lines 33-47). 

13. Furthermore, the remaining limitations of claim 17 (photographs, numerals) are deemed to be 
aesthetic design changes, because as claimed they do not impart any additional functionality over the 
prior art. Matters relating to ornamentation only which have no mechanical function cannot be 
relied upon to patentably distinguish the claimed invention; substituting the lines, patterns, symbols, 
illustrations, or pictures of Bijou with a photograph or numeral would not impart any additional 
functionality. In re Seid , 161 F.2d 229, 73 USPQ 431 (CCPA 1947). 

14. Regarding claim 18, the printed indicator of Bijou is a print pattern (see above) and is printed 
at least partially to a surface of the extensible member, and is deformable in accordance with the 
extension and contraction of the extensible member (Figs. 1 and 2). 

1 5. Regarding claim 1 9, applying the printed indicator of Bijou to the fastening element of 
Eaton et al. as above would at least partially print a color chart to the surface of the extensible 
member, because the printings of Bijou comprise color charts. Further, the color charts of Bijou 
may comprise two or more colors (column 3, lines 40-47). The colors change their dimension when 
tension is applied, as above, and do so regularly, or in a predictable fashion, in a predetermined 
direction (dinxlimi of dens/on). 

1 6. Regarding claim 21, applying the printed indicator of Bijou to the surface of the extensible 
member of Eaton et al. would form the claimed structure, because in the embodiment of Eaton et 
al., the top sheet layer is porous (slits 37, Figs. 5-7). Application of the printed indicator to the sheet 
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of Eaton et al. as above colors the top sheet. Subsequent expansion of the fastening element opens 
up the slits (Fig. 6). Because the surface of the porous layer has been colored, but the interior layers 
remain the same, perceived color will change as the sheet is expanded and contracted. 

17. Regarding claim 22, Eaton et al. teaches that the fastening member (web layer 15, Fig. 2, column 
6, lines 39-43) and the extensible member (extensible %ones 7, Fig. 2, column 6, lines 27-29) have a unitary 
structure (Fig. 2, they are unified in one overall tab structure). 

18. Regarding claims 23 and 24, the fastening member (web layer 15) and the extensible member 
(extensible %pnes 7) are unified adjacent to each other (Fig. 2). Since the fastening member and 
extensible member are unified adjacent, or touching, one another, the structure is also such that the 
fastening member is unified with a part of the extensible member, again per Fig. 2. 

19. Regarding claim 25, the fastening member of Eaton et al. can be part of a mechanical 
fastener (hook fasteners, column 12, lines 15-26), as noted above. 

20. Regarding claim 26, the fastening member of Eaton et al. can be an adhesive tape, because it 
is a substrate with an adhesive layer on it (column 1 1, lines 66-67 and column 12, lines 1-14), as above. 

21. Regarding claims 27-30, the fastening element of Eaton et al. is fitted to an ear or tab of a 
diaper (Fig. 1). Eaton et al. also teaches an article (disposable diaper, Fig. 1) that comprises the above 
described fastening element, and said article is a diaper that is capable of being disposed of. 
Furthermore, the diaper as depicted by Eaton et al. is of the open type (it is fastened at the sides, 
presumably after being fitted to the wearer) (Fig. 1). 



22. Claim 20 is rejected under 35 U.S.C. 1 03(a) as being unpatentable over USPN 6,1 59,584 to 
Eaton et al. in view of USPN 6,142,968 to Pigg et al, further in view of USPN 3,613,679 to Bijou as 
applied to claims 16-18 above, and further in view of USPN 6,075,178 to La Wilhelm et al. 
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23. Regarding claim 20, the structure of Eaton et al. in view of Pigg et al. in view of Bijou 
comprises the features of claim 19, but does not teach that the color chart is covered with a cover 
having a window-type opening at the substantial center of the color chart. 

24. Such a structure has a distinct drawback, namely, that it is often difficult to assess when a 
desired degree of extension has been achieved {Pigg et al, column 2, lines 9-1 /), due to things like the 
different limbs and bodies of the wearers and different users applying the article (column 2, lines 12- 
18). Failure to determine the desired degree of extension leads to discomfort to the wearer, whose 
diaper may be improperly fitted, and who may be disturbed by the user who, unsure of diaper 
tension, must reapply the tabs to ensure proper fit. 

25. La Wilhelm et al. teaches that for users of articles such as diapers, it is desirable to assess the 
condition of the diaper without disturbing its wearer (infant, column 1, lines 27-29), and suggests that 
the best way to definitely indicate to the user the condition of the diaper is to provide a plurality of 
translucent window s (column 2. lines 2-9) over a contrast layer (column 2, lines 37-45). 

26. Although La Wilhelm et al. addresses this problem from the standpoint of wetness, the same 
arguments apply to the fit of the diaper; it is desirable for the user to assess both the fit and wetness 
of a diaper without disturbing the infant. The contrast layer of La Wilhelm et al. with regard to 
wetness is analogous to the printed color chart of Bijou with regard to degree of extension, as each 
is a visual indicator of a diaper condition. Therefore, it would have been obvious to one of ordinary 
skill in the art at the time of invention add the windowed cover sheet of La Wilhelm et al. on top of 
the color chart taught by Bijou. One of ordinary skill in the art would expect such a modification to 
be successful because the means of indication (color change) is the same for both wetness in La 
Wilhelm et al. and degree of extension in Bijou. Finally, one of ordinary skill in the art would place 
the window-type opening at the substantial center of the color chart as part of the above 
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modification, because otherwise the indicator would be inoperable {the user would be unable to view the 
color chart). 



Related Art 

27. The following references are made of record but not relied upon: USPN 4,662,875 to 
Hirotsu et al. 



CONCLUSION 

28. Any inquiry concerning this communication or earlier communications from the examiner 
should be directed to NICHOLAS KOKKINOS whose telephone number is (571) 270-7384. The 
examiner can normally be reached on Monday-Thursday 9am-5pm. 

29. If attempts to reach the examiner by telephone are unsuccessful, the examiner's supervisor, 
Jennifer McNeil can be reached on (571) 272-1540. The fax phone number for the organization 
where this application or proceeding is assigned is 571-273-8300. 

30. Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR system, 
see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR system, 
contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). If you would like 
assistance from a USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

/NK/ 

Nicholas Kokkinos 
Examiner, Art Unit 1794 
25 February 2009 



/JENNIFER MCNEIL/ 

Supervisory Patent I Examiner, Art Unit 1794 



